Selected Sections of Nebraska Rules of Professional Conduct

§ 3-501.1. Competence.

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness,
preparation and judgment reasonably necessary for t he representation.

COMMENT
Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill
in a particular matter, relevant factors include the relative complexity and
specialized nature of the matter, the lawyer's general experience, the lawyer's
training and experience in the field in question, the preparation and study the
lawyer is able to give the matter and whether it is feasible to refer the matter to,
or associate or consult with, a lawyer of established competence in the field in
guestion. In many instances, the required proficiency is that of a general
practitioner. Expertise in a particular field of law may be required in some
circumstances.

[2] A lawyer need not necessarily have special training or prior experience to
handle legal problems of a type with which the lawyer is unfamiliar. A newly
admitted lawyer can be as competent as a practitioner with long experience.
Some important legal skills, such as the analysis of precedent, the evaluation of
evidence and legal drafting, are required in all legal problems. Perhaps the most
fundamental legal skill consists of determining what kind of legal problems a
situation may involve, a skill that necessarily transcends any particular
specialized knowledge. A lawyer can provide adequate representation in a wholly
novel field through necessary study. Competent representation can also be
provided through the association of a lawyer of established competence in the
field in question.

[3] In an emergency, a lawyer may give advice or assistance in a matter in
which the lawyer does not have the skill ordinarily required where referral to or
consultation or association with another lawyer would be impractical. Even in an
emergency, however, assistance should be limited to that reasonably necessary
in the circumstances, for ill-considered action under emergency conditions can
jeopardize the client's interest.

[4] A lawyer may accept representation where the requisite level of
competence can be achieved by reasonable preparation. This applies as well to
a lawyer who is appointed as counsel for an unrepresented person. See also
Rule 6.2.

Thoroughness and Preparation



[5] Competent handling of a particular matter includes inquiry into and analysis
of the factual and legal elements of the problem, and use of methods and
procedures meeting the standards of competent practitioners. It also includes
adequate preparation. The required attention and preparation are determined in
part by what is at stake; major litigation and complex transactions ordinarily
require more extensive treatment than matters of lesser complexity and
consequence. An agreement between the lawyer and the client regarding the
scope of the representation may limit the matters for which the lawyer is
responsible. See Rule 1.2(b).

Maintaining Competence

[6] To maintain the requisite knowledge and skill, a lawyer should keep abreast
of changes in the law and its practice, engage in continuing study and education
and comply with all continuing legal education requirements to which the lawyer
is subject.

§ 3-501.3. Diligence.

A lawyer shall act with reasonable diligence and promptness in
representing a client.

COMMENT

[1] A lawyer should pursue a matter on behalf of a client despite opposition,
obstruction or personal inconvenience to the lawyer, and take whatever lawful
and ethical measures are required to vindicate a client's cause or endeavor. A
lawyer must also act with commitment and dedication to the interests of the client
and with zeal in advocacy upon the client's behalf. A lawyer is not bound,
however, to press for every advantage that might be realized for a client. For
example, a lawyer may have authority to exercise professional discretion in
determining the means by which a matter should be pursued. See Rule 1.2. The
lawyer's duty to act with reasonable diligence does not require the use of
offensive tactics or preclude the treating of all persons involved in the legal
process with courtesy and respect.

[2] A lawyer's work load must be controlled so that each matter can be handled
competently.

[3] Perhaps no professional shortcoming is more widely resented than
procrastination. A client's interests often can be adversely affected by the
passage of time or the change of conditions; in extreme instances, as when a
lawyer overlooks a statute of limitations, the client's legal position may be
destroyed. Even when the client's interests are not affected in substance,
however, unreasonable delay can cause a client needless anxiety and
undermine confidence in the lawyer's trustworthiness. A lawyer's duty to act with



reasonable promptness, however, does not preclude the lawyer from agreeing to
a reasonable request for a postponement that will not prejudice the lawyer's
client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer
should carry through to conclusion all matters undertaken for a client. If a
lawyer's employment is limited to a specific matter, the relationship terminates
when the matter has been resolved. If a lawyer has served a client over a
substantial period in a variety of matters, the client sometimes may assume that
the lawyer will continue to serve on a continuing basis unless the lawyer gives
notice of withdrawal. Doubt about whether a client-lawyer relationship still exists
should be clarified by the lawyer, preferably in writing, so that the client will not
mistakenly suppose the lawyer is looking after the client's affairs when the lawyer
has ceased to do so. For example, if a lawyer has handled a judicial or
administrative proceeding that produced a result adverse to the client and the
lawyer and the client have not agreed that the lawyer will handle the matter on
appeal, the lawyer must consult with the client about the possibility of appeal
before relinquishing responsibility for the matter. See Rule 1.4(a)(2). Whether the
lawyer is obligated to prosecute the appeal for the client depends on the scope of
the representation the lawyer has agreed to provide to the client. See Rule 1.2.

[5] To prevent neglect of client matters in the event of a sole practitioner's
death or disability, the duty of diligence may require that each sole practitioner
prepare a plan, in conformity with applicable rules, that designates another
competent lawyer to review client files, notify each client of the lawyer's death or
disability, and determine whether there is a need for immediate protective action.
Cf. Rule 28 of the American Bar Association Model Rules for Lawyer Disciplinary
Enforcement (providing for court appointment of a lawyer to inventory files and
take other protective action in absence of a plan providing for another lawyer to
protect the interests of the clients of a deceased or disabled lawyer).

§ 3-501.6. Confidentiality of information.

(a) A lawyer shall not reveal information relati  ng to the representation of a
client unless the client gives informed consent, th e disclosure is impliedly
authorized in order to carry out the representation or the disclosure is
permitted by paragraph (b) .

(b) A lawyer may reveal information relating to the representation of a
client to the extent the lawyer reasonably believes necessary:

(1) to prevent the client from committing a crim e or to prevent reasonably
certain death or substantial bodily harm;

(2) to secure legal advice about the lawyer's co  mpliance with these
Rules;



(3) to establish a claim or defense on behalf of  the lawyer in a
controversy between the lawyer and the client, to e  stablish a defense to a
criminal charge or civil claim against the lawyer b ased upon conduct in
which the client was involved or to respond to alle gations in any
proceeding concerning the lawyer's representation o f the client; or

(4) to comply with other law or a court order.

(c) The relationship between a member of the Neb  raska State Bar
Association Committee on the Nebraska Lawyers Assis tance Program or
an employee of the Nebraska Lawyers Assistance Prog  ram and a lawyer
who seeks or receives assistance through that commi ttee or that program
shall be the same as that of lawyer and client for the purposes of the
application of Rule 1.6.

COMMENT

[1] This Rule governs the disclosure by a lawyer of information relating to the
representation of a client during the lawyer's representation of the client. See
Rule 1.18 for the lawyer's duties with respect to information provided to the
lawyer by a prospective client, Rule 1.9(c)(2) for the lawyer's duty not to reveal
information relating to the lawyer's prior representation of a former client and
Rules 1.8(b) and 1.9(c)(1) for the lawyer's duties with respect to the use of such
information to the disadvantage of clients and former clients.

[2] A fundamental principle in the client-lawyer relationship is that, in the
absence of the client's informed consent, the lawyer must not reveal information
relating to the representation. See Rule 1.0(e) for the definition of informed
consent. This contributes to the trust that is the hallmark of the client-lawyer
relationship. The client is thereby encouraged to seek legal assistance and to
communicate fully and frankly with the lawyer even as to embarrassing or legally
damaging subject matter. The lawyer needs this information to represent the
client effectively and, if necessary, to advise the client to refrain from wrongful
conduct. Almost without exception, clients come to lawyers in order to determine
their rights and what is, in the complex of laws and regulations, deemed to be
legal and correct. Based upon experience, lawyers know that almost all clients
follow the advice given, and the law is upheld.

[3] The principle of client-lawyer confidentiality is given effect by related bodies
of law: the attorney-client privilege, the work product doctrine and the rule of
confidentiality established in professional ethics. The attorney-client privilege and
work-product doctrine apply in judicial and other proceedings in which a lawyer
may be called as a witness or otherwise required to produce evidence
concerning a client. The rule of client-lawyer confidentiality applies in situations
other than those where evidence is sought from the lawyer through compulsion
of law. The confidentiality rule, for example, applies not only to matters
communicated in confidence by the client but also to all information relating to
the representation, whatever its source. A lawyer may not disclose such



information except as authorized or required by the Rules of Professional
Conduct or other law. See also Scope.

[4] Paragraph (a) prohibits a lawyer from revealing information relating to the
representation of a client. This prohibition also applies to disclosures by a lawyer
that do not in themselves reveal protected information but could reasonably lead
to the discovery of such information by a third person. A lawyer's use of a
hypothetical to discuss issues relating to the representation is permissible so
long as there is no reasonable likelihood that the listener will be able to ascertain
the identity of the client or the situation involved.

Authorized Disclosure

[5] Except to the extent that the client's instructions or special circumstances
limit that authority, a lawyer is impliedly authorized to make disclosures about a
client when appropriate in carrying out the representation. In some situations, for
example, a lawyer may be impliedly authorized to admit a fact that cannot
properly be disputed or to make a disclosure that facilitates a satisfactory
conclusion to a matter. Lawyers in a firm may, in the course of the firm's practice,
disclose to each other information relating to a client of the firm, unless the client
has instructed that particular information be confined to specified lawyers.

Disclosure Adverse to Client

[6] Although the public interest is usually best served by a strict rule requiring
lawyers to preserve the confidentiality of information relating to the
representation of their clients, the confidentiality rule is subject to limited
exceptions. A lawyer may disclose information relating to the representation
necessary to prevent a client from committing a crime. Paragraph (b)(1) also
recognizes the overriding value of life and physical integrity and permits
disclosure reasonably necessary to prevent reasonably certain death or
substantial bodily harm. Such harm is reasonably certain to occur if it will be
suffered imminently or if there is a present and substantial threat that a person
will suffer such harm at a later date if the lawyer fails to take action necessary to
eliminate the threat. For example, a lawyer who knows that a client has
accidentally discharged toxic waste into a town's water supply may reveal this
information to the authorities if there is a present and substantial risk that a
person who drinks the water will contract a life-threatening or debilitating disease
and the lawyer's disclosure is necessary to eliminate the threat or reduce the
number of victims.

[7] A lawyer’s confidentiality obligations do not preclude a lawyer from securing
confidential legal advice about the lawyer’s personal responsibility to comply with
these Rules. In most situations, disclosing information to secure such advice will
be impliedly authorized for the lawyer to carry out the representation. Even when
the disclosure is not impliedly authorized, paragraph (b)(2) permits such
disclosure because of the importance of a lawyer's compliance with the Rules of
Professional Conduct.




[8] Where a legal claim or disciplinary charge alleges complicity of the lawyer in
a client's conduct or other misconduct of the lawyer involving representation of
the client, the lawyer may respond to the extent the lawyer reasonably believes
necessary to establish a defense. The same is true with respect to a claim
involving the conduct or representation of a former client. Such a charge can
arise in a civil, criminal, disciplinary or other proceeding and can be based on a
wrong allegedly committed by the lawyer against the client or on a wrong alleged
by a third person, for example, a person claiming to have been defrauded by the
lawyer and client acting together. The lawyer's right to respond arises when an
assertion of such complicity has been made. Paragraph (b)(3) does not require
the lawyer to await the commencement of an action or proceeding that charges
such complicity, so that the defense may be established by responding directly to
a third party who has made such an assertion. The right to defend also applies,
of course, where a proceeding has been commenced.

[9] A lawyer entitled to a fee is permitted by paragraph (b)(3) to prove the
services rendered in an action to collect it. This aspect of the rule expresses the
principle that the beneficiary of a fiduciary relationship may not exploit it to the
detriment of the fiduciary.

[10] Other law may require that a lawyer disclose information about a client.
Whether such a law supersedes Rule 1.6 is a question of law beyond the scope
of these Rules. When disclosure of information relating to the representation
appears to be required by other law, the lawyer must discuss the matter with the
client to the extent required by Rule 1.4. If, however, the other law supersedes
this Rule and requires disclosure, paragraph (b)(4) permits the lawyer to make
such disclosures as are necessary to comply with the law.

[11] A lawyer may be ordered to reveal information relating to the
representation of a client by a court or by another tribunal or governmental entity
claiming authority pursuant to other law to compel the disclosure. Absent
informed consent of the client to do otherwise, the lawyer should assert on behalf
of the client all nonfrivolous claims that the order is not authorized by other law or
that the information sought is protected against disclosure by the attorney-client
privilege or other applicable law. In the event of an adverse ruling, the lawyer
must consult with the client about the possibility of appeal to the extent required
by Rule 1.4. Unless review is sought, however, paragraph (b)(4) permits the
lawyer to comply with the court's order.

[12] Paragraph (b) permits disclosure only to the extent the lawyer reasonably
believes the disclosure is necessary to accomplish one of the purposes specified.
Where practicable, the lawyer should first seek to persuade the client to take
suitable action to obviate the need for disclosure. In any case, a disclosure
adverse to the client's interest should be no greater than the lawyer reasonably
believes necessary to accomplish the purpose. If the disclosure will be made in
connection with a judicial proceeding, the disclosure should be made in a manner
that limits access to the information to the tribunal or other persons having a




need to know it and appropriate protective orders or other arrangements should
be sought by the lawyer to the fullest extent practicable.

[13] Paragraph (b) permits but does not require the disclosure of information
relating to a client's representation to accomplish the purposes specified in
paragraphs (b)(1) through (b)(4). In exercising the discretion conferred by this
Rule, the lawyer may consider such factors as the nature of the lawyer's
relationship with the client and with those who might be injured by the client, the
nature of the future crime, the lawyer's own involvement in the transaction and
factors that may extenuate the conduct in question. A lawyer's decision not to
disclose as permitted by paragraph (b) does not violate this Rule. Disclosure may
be required, however, by other Rules. Some Rules require disclosure only if such
disclosure would be permitted by paragraph (b). See Rules 1.2(c), 4.1(b), 8.1 and
8.3. Rule 3.3, on the other hand, requires disclosure in some circumstances
regardless of whether such disclosure is permitted by this Rule. See Rule 3.3(c).

Withdrawal

[14] If the lawyer's services will be used by the client in materially furthering a
course of criminal or fraudulent conduct, the lawyer must withdraw, as stated in
Rule 1.16(a)(1). After withdrawal, the lawyer is required to refrain from making
disclosure of the client's confidences, except as otherwise permitted by Rule 1.6.
Neither this Rule nor Rule 1.8(b) nor Rule 1.16(d) prevents the lawyer from giving
notice of the fact of withdrawal, and the lawyer may also withdraw or disaffirm
any opinion, document, affirmation, or the like. Where the client is an
organization, the lawyer may be in doubt whether contemplated conduct will
actually be carried out by the organization. Where necessary to guide conduct in
connection with this Rule, the lawyer may make inquiry within the organization as
indicated in Rule 1.13(b).

Acting Competently to Preserve Confidentiality

[15] A lawyer must act competently to safeguard information relating to the
representation of a client against inadvertent or unauthorized disclosure by the
lawyer or other persons who are participating in the representation of the client or
who are subject to the lawyer's supervision. See Rules 1.1, 5.1 and 5.3.

[16] When transmitting a communication that includes information relating to
the representation of a client, the lawyer must take reasonable precautions to
prevent the information from coming into the hands of unintended recipients. This
duty, however, does not require that the lawyer use special security measures if
the method of communication affords a reasonable expectation of privacy.
Special circumstances, however, may warrant special precautions. Factors to be
considered in determining the reasonableness of the lawyer's expectation of
confidentiality include the sensitivity of the information and the extent to which
the privacy of the communication is protected by law or by a confidentiality
agreement. A client may require the lawyer to implement special security
measures not required by this Rule or may give informed consent to the use of a



means of communication that would otherwise be prohibited by this Rule.
Former Client

[17] The duty of confidentiality continues after the client-lawyer relationship has
terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against
using such information to the disadvantage of the former client.

§ 3-501.14. Client with diminished capacity.

(a) When a client's capacity to make adequately  considered decisions in
connection with a representation is diminished, whe ther because of
minority, mental impairment or for some other reaso n, the lawyer shall, as
far as reasonably possible, maintain a normal clien  t-lawyer relationship
with the client.

(b) When the lawyer reasonably believes that the  client has diminished
capacity, is at risk of substantial physical, finan cial or other harm unless
action is taken and cannot adequately act in the cl  ient's own interest, the
lawyer may take reasonably necessary protective act  ion, including
consulting with individuals or entities that have t he ability to take action to
protect the client and, in appropriate cases, seeki  ng the appointment of a
guardian ad litem, conservator or guardian.

(c) Information relating to the representation o f a client with diminished
capacity is protected by Rule 1.6. When taking protective action pursuant
to paragraph (b), the lawyer is impliedly authorize ~ d under Rule 1.6(a) to
reveal information about the client, but only to th e extent reasonably
necessary to protect the client's interests.

COMMENT

[1] The normal client-lawyer relationship is based on the assumption that the
client, when properly advised and assisted, is capable of making decisions about
important matters. When the client is a minor or suffers from a diminished mental
capacity, however, maintaining the ordinary client-lawyer relationship may not be
possible in all respects. In particular, a severely incapacitated person may have
no power to make legally binding decisions. Nevertheless, a client with
diminished capacity often has the ability to understand, deliberate upon, and
reach conclusions about matters affecting the client's own well-being. For
example, children as young as 5 or 6 years of age, and certainly those of 10 or
12, are regarded as having opinions that are entitled to weight in legal
proceedings concerning their custody. So also, it is recognized that some
persons of advanced age can be quite capable of handling routine financial



matters while needing special legal protection concerning major transactions.

[2] The fact that a client suffers a disability does not diminish the lawyer's
obligation to treat the client with attention and respect. Even if the person has a
legal representative, the lawyer should as far as possible accord the represented
person the status of client, particularly in maintaining communication.

[3] The client may wish to have family members or other persons participate in
discussions with the lawyer. When necessary to assist in the representation, the
presence of such persons generally does not affect the applicability of the
attorney-client evidentiary privilege. Nevertheless, the lawyer must keep the
client's interests foremost and, except for protective action authorized under
paragraph (b), must to look to the client, and not family members, to make
decisions on the client's behalf.

[4] If a legal representative has already been appointed for the client, the
lawyer should ordinarily look to the representative for decisions on behalf of the
client. In matters involving a minor, whether the lawyer should look to the parents
as natural guardians may depend on the type of proceeding or matter in which
the lawyer is representing the minor. If the lawyer represents the guardian as
distinct from the ward, and is aware that the guardian is acting adversely to the
ward's interest, the lawyer may have an obligation to prevent or rectify the
guardian's misconduct. See Rule 1.2(c).

Taking Protective Action

[5] If a lawyer reasonably believes that a client is at risk of substantial physical,
financial or other harm unless action is taken, and that a normal client-lawyer
relationship cannot be maintained as provided in paragraph (a) because the
client lacks sufficient capacity to communicate or to make adequately considered
decisions in connection with the representation, then paragraph (b) permits the
lawyer to take protective measures deemed necessary. Such measures could
include: consulting with family members, using a reconsideration period to permit
clarification or improvement of circumstances, using voluntary surrogate
decisionmaking tools such as durable powers of attorney or consulting with
support groups, professional services, adult-protective agencies or other
individuals or entities that have the ability to protect the client. In taking any
protective action, the lawyer should be guided by such factors as the wishes and
values of the client to the extent known, the client's best interests and the goals
of intruding into the client's decisionmaking autonomy to the least extent feasible,
maximizing client capacities and respecting the client's family and social
connections.

[6] In determining the extent of the client's diminished capacity, the lawyer
should consider and balance such factors as: the client's ability to articulate
reasoning leading to a decision, variability of state of mind and ability to
appreciate consequences of a decision; the substantive fairness of a decision;
and the consistency of a decision with the known long-term commitments and



values of the client. In appropriate circumstances, the lawyer may seek guidance
from an appropriate diagnostician.

[7] If a legal representative has not been appointed, the lawyer should consider
whether appointment of a guardian ad litem, conservator or guardian is
necessary to protect the client's interests. Thus, if a client with diminished
capacity has substantial property that should be sold for the client's benefit,
effective completion of the transaction may require appointment of a legal
representative. In addition, rules of procedure in litigation sometimes provide that
minors or persons with diminished capacity must be represented by a guardian
or next friend if they do not have a general guardian. In many circumstances,
however, appointment of a legal representative may be more expensive or
traumatic for the client than circumstances in fact require. Evaluation of such
circumstances is a matter entrusted to the professional judgment of the lawyer. In
considering alternatives, however, the lawyer should be aware of any law that
requires the lawyer to advocate the least restrictive action on behalf of the client.

Disclosure of the Client's Condition

[8] Disclosure of the client's diminished capacity could adversely affect the
client's interests. For example, raising the question of diminished capacity could,
in some circumstances, lead to proceedings for involuntary commitment.
Information relating to the representation is protected by Rule 1.6. Therefore,
unless authorized to do so, the lawyer may not disclose such information. When
taking protective action pursuant to paragraph (b), the lawyer is impliedly
authorized to make the necessary disclosures, even when the client directs the
lawyer to the contrary. Nevertheless, given the risks of disclosure, paragraph (c)
limits what the lawyer may disclose in consulting with other individuals or entities
or seeking the appointment of a legal representative. At the very least, the lawyer
should determine whether it is likely that the person or entity consulted with will
act adversely to the client's interests before discussing matters related to the
client. The lawyer's position in such cases is an unavoidably difficult one.

Emergency Legal Assistance

[9] In an emergency where the health, safety or a financial interest of a person
with seriously diminished capacity is threatened with imminent and irreparable
harm, a lawyer may take legal action on behalf of such a person even though the
person is unable to establish a client-lawyer relationship or to make or express
considered judgments about the matter, when the person or another acting in
good faith on that person's behalf has consulted with the lawyer. Even in such an
emergency, however, the lawyer should not act unless the lawyer reasonably
believes that the person has no other lawyer, agent or other representative
available. The lawyer should take legal action on behalf of the person only to the
extent reasonably necessary to maintain the status quo or otherwise avoid
imminent and irreparable harm. A lawyer who undertakes to represent a person
in such an exigent situation has the same duties under these Rules as the lawyer



would with respect to a client.

[10] A lawyer who acts on behalf of a person with seriously diminished capacity
in an emergency should keep the confidences of the person as if dealing with a
client, disclosing them only to the extent necessary to accomplish the intended
protective action. The lawyer should disclose to any tribunal involved and to any
other counsel involved the nature of his or her relationship with the person. The
lawyer should take steps to regularize the relationship or implement other
protective solutions as soon as possible. Normally, a lawyer would not seek
compensation for such emergency actions taken.

§ 3-504.2. Communication with person represented b  y counsel.

In representing a client, a lawyer shall not com  municate about the subject
of the representation with a person the lawyer know s to be represented by
another lawyer in the matter, unless the lawyer has the consent of the other
lawyer or is authorized to do so by law or a court order.

COMMENT

[1] This Rule contributes to the proper functioning of the legal system by
protecting a person who has chosen to be represented by a lawyer in a matter
against possible overreaching by other lawyers who are participating in the
matter, interference by those lawyers with the client-lawyer relationship and the
uncounseled disclosure of information relating to the representation.

[2] This Rule applies to communications with any person who is represented by
counsel concerning the matter to which the communication relates.

[3] The Rule applies even though the represented person initiates or consents
to the communication. A lawyer must immediately terminate communication with
a person if, after commencing communication, the lawyer learns that the person
is one with whom communication is not permitted by this Rule.

[4] This Rule does not prohibit communication with a represented person, or an
employee or agent of such a person, concerning matters outside the
representation. For example, the existence of a controversy between a
government agency and a private party, or between two organizations, does not
prohibit a lawyer for either from communicating with nonlawyer representatives of
the other regarding a separate matter. Nor does this Rule preclude
communication with a represented person who is seeking advice from a lawyer
who is not otherwise representing a client in the matter. A lawyer may not make a
communication prohibited by this Rule through the acts of another. See Rule
8.4(a). Parties to a matter may communicate directly with each other, and a
lawyer is not prohibited from advising a client concerning a communication that
the client is legally entitled to make. Also, a lawyer having independent



justification or legal authorization for communicating with a represented person is
permitted to do so.

[5] Communications authorized by law may include communications by a
lawyer on behalf of a client who is exercising a constitutional or other legal right
to communicate with the government. Communications authorized by law may
also include investigative activities of lawyers representing governmental entities,
directly or through investigative agents, prior to the commencement of criminal or
civil enforcement proceedings. When communicating with the accused in a
criminal matter, a government lawyer must comply with this Rule in addition to
honoring the constitutional rights of the accused. The fact that a communication
does not violate a state or federal constitutional right is insufficient to establish
that the communication is permissible under this Rule.

[6] A lawyer who is uncertain whether a communication with a represented
person is permissible may seek a court order. A lawyer may also seek a court
order in exceptional circumstances to authorize a communication that would
otherwise be prohibited by this Rule, for example, where communication with a
person represented by counsel is necessary to avoid reasonably certain injury.

[7] In the case of a represented organization, this Rule prohibits
communications with a constituent of the organization who supervises, directs or
regularly consults with the organization’s lawyer concerning the matter or has
authority to obligate the organization with respect to the matter or whose act or
omission in connection with the matter may be imputed to the organization for
purposes of civil or criminal liability. Consent of the organization’s lawyer is not
required for communication with a former constituent. If a constituent of the
organization is represented in the matter by his or her own counsel, the consent
by that counsel to a communication will be sufficient for purposes of this Rule.
Compare Rule 3.4(f). In communicating with a current or former constituent of an
organization, a lawyer must not use methods of obtaining evidence that violate
the legal rights of the organization. See Rule 4.4.

[8] The prohibition on communications with a represented person only applies
in circumstances where the lawyer knows that the person is in fact represented in
the matter to be discussed. This means that the lawyer has actual knowledge of
the fact of the representation; but such actual knowledge may be inferred from
the circumstances. See Rule 1.0(f). Thus, the lawyer cannot evade the
requirement of obtaining the consent of counsel by closing eyes to the obvious.

[9] In the event the person with whom the lawyer communicates is not known to
be represented by counsel in the matter, the lawyer's communications are
subject to Rule 4.3.

[10] In the event an “Entry of Limited Appearance” is filed, opposing counsel
may communicate with such lawyer’s client on matters outside the scope of
limited representation, and by filing such limited appearance, the lawyer and the
client shall be deemed to have consented to such communication.



Selected Nebraska Statutes on Guardians ad Litem

43-265. Summons; notice to parent, guardian, or relative
required; appointment of guardian ad litem.

If the person so summoned under section 43-263 is other than a
parent or guardian of the juvenile, then the parent or guardian or
both, if their residence is known, shall also be notified of the
pendency of the case and of the time and place appointed; if
there is neither a parent nor guardian, or if his or her residence
is not known, then some relative, if there be one and his or her
residence is known, shall be notified, except that in any case the
court may appoint a guardian ad litem to act in behalf of the
juvenile.

43-272. Right to counsel; appointment; payment; guardian
ad litem; appointment; when; duties.

(1) When any juvenile shall be brought without counsel before
a juvenile court, the court shall advise such juvenile and his or
her parent or guardian of their right to retain counsel and shall
inquire of such juvenile and his or her parent or guardian as to
whether they desire to retain counsel. The court shall inform
such juvenile and his or her parent or guardian of such juvenile's
right to counsel at county expense if none of them is able to
afford counsel. If the juvenile or his or her parent or guardian
desires to have counsel appointed for such juvenile, or the parent
or guardian of such juvenile cannot be located, and the court
ascertains that none of such persons are able to afford an
attorney, the court shall forthwith appoint an attorney to
represent such juvenile for all proceedings before the juvenile
court, except that if an attorney is appointed to represent such
juvenile and the court later determines that a parent of such
juvenile is able to afford an attorney, the court shall order such
parent or juvenile to pay for services of the attorney to be
collected in the same manner as provided by section 43-290. If
the parent willfully refuses to pay any such sum, the court may
commit him or her for contempt, and execution may issue at the
request of the appointed attorney or the county attorney or by
the court without a request.



(2) The court, on its own motion or upon application of a party
to the proceedings, shall appoint a guardian ad litem for the
juvenile: (a) If the juvenile has no parent or guardian of his or
her person or if the parent or guardian of the juvenile cannot be
located or cannot be brought before the court; (b) if the parent
or guardian of the juvenile is excused from participation in all or
any part of the proceedings; (c) if the parent is a juvenile or an
incompetent; (d) if the parent is indifferent to the interests of the
juvenile; or (e) in any proceeding pursuant to the provisions of
subdivision (3)(a) of section 43-247.

A guardian ad litem shall have the duty to protect the
interests of the juvenile for whom he or she has been appointed
guardian, and shall be deemed a parent of the juvenile as to
those proceedings with respect to which his or her guardianship
extends.

(3) The court shall appoint an attorney as guardian ad litem. A
guardian ad litem shall act as his or her own counsel and as
counsel for the juvenile, unless there are special reasons in a
particular case why the guardian ad litem or the juvenile or both
should have separate counsel. In such cases the guardian ad
litem shall have the right to counsel, except that the guardian ad
litem shall be entitled to appointed counsel without regard to his
or her financial ability to retain counsel. Whether such appointed
counsel shall be provided at the cost of the county shall be
determined as provided in subsection (1) of this section.

43-272.01. Guardian ad litem; appointment; powers and
duties; consultation; payment of costs.

(1) A guardian ad litem as provided for in subsections (2) and
(3) of section 43-272 shall be appointed when a child is removed
from his or her surroundings pursuant to subdivision (2) or (3) of
section 43-248, subsection (2) of section 43-250, or section 43-
251. If removal has not occurred, a guardian ad litem shall be
appointed at the commencement of all cases brought under
subdivision (3)(a) or (8) of section 43-247 and section 28-707.

(2) In the course of discharging duties as guardian ad litem,
the person so appointed shall consider, but not be limited to, the



criteria provided in this subsection. The guardian ad litem:

(a) Is appointed to stand in lieu of a parent for a protected
juvenile who is the subject of a juvenile court petition, shall be
present at all hearings before the court in such matter unless
expressly excused by the court, and may enter into such
stipulations and agreements concerning adjudication and
disposition deemed by him or her to be in the juvenile's best
interests;

(b) Is not appointed to defend the parents or other custodian
of the protected juvenile but shall defend the legal and social
interests of such juvenile. Social interests shall be defined
generally as the usual and reasonable expectations of society for
the appropriate parental custody and protection and quality of
life for juveniles without regard to the socioeconomic status of
the parents or other custodians of the juvenile;

(c) May at any time after the filing of the petition move the
court of jurisdiction to provide medical or psychological treatment
or evaluation as set out in section 43-258. The guardian ad litem
shall have access to all reports resulting from any examination
ordered under section 43-258, and such reports shall be used for
evaluating the status of the protected juvenile;

(d) Shall make every reasonable effort to become familiar with
the needs of the protected juvenile which (i) shall include
consultation with the juvenile within two weeks after the
appointment and once every six months thereafter and inquiry of
the most current caseworker, foster parent, or other custodian
and (ii) may include inquiry of others directly involved with the
juvenile or who may have information or knowledge about the
circumstances which brought the juvenile court action or related
cases and the development of the juvenile, including biological
parents, physicians, psychologists, teachers, and clergy
members;

(e) May present evidence and witnesses and cross-examine
witnesses at all evidentiary hearings. In any proceeding under
this section relating to a child of school age, certified copies of
school records relating to attendance and academic progress of



such child are admissible in evidence;

(f) Shall be responsible for making recommendations to the
court regarding the temporary and permanent placement of the
protected juvenile and shall submit a written report to the court
at every dispositional or review hearing, or in the alternative, the
court may provide the guardian ad litem with a checklist that
shall be completed and presented to the court at every
dispositional or review hearing;

(g) Shall consider such other information as is warranted by
the nature and circumstances of a particular case; and

(h) May file a petition in the juvenile court on behalf of the
juvenile, including a supplemental petition as provided in section
43-291.

(3) Nothing in this section shall operate to limit the discretion
of the juvenile court in protecting the best interests of a juvenile
who is the subject of a juvenile court petition.

(4) For purposes of subdivision (2)(d) of this section, the court
may order the expense of such consultation, if any, to be paid by
the county in which the juvenile court action is brought or the
court may, after notice and hearing, assess the cost of such
consultation, if any, in whole or in part to the parents of the
juvenile. The ability of the parents to pay and the amount of the
payment shall be determined by the court by appropriate
examination.



