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I. INTRODUCTION

Catalino V. , II (Catalino) appeals and Kath1een H. cross-

appeals from two orders of the county court, sitting as a juvenile

court, which orders terminated their parental rights to their son,

Catalino V., III. In their appeals, both Catal-ino and Kathleen

aI1ege that the county court erred in finding that terminatj-on of

their parental rights was in their son's best interests. In

addition, Kath1een challenges the statutory grounds for

termination of her parental- rights. Upon our de novo review of the

record, we find sufficient evidence to support the county court's
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termination

Accordingly,

Catalino's

af f irm.

and Kathleen's parental rights

WE

II. BACKGROUND

Catal-ino's appeal and Kath-Ieen's cross-appeal focus on their

ability to parent their son, Catal-ino III, who was born in March

2006. In the record, Cata1ino III is referred to by his nickname,

"Dre." In order to differentiate between Catalino, and his son,

Catalino TTT, in this opinion, we will also refer to Catalino fff

as "Dre. "

fn March 2072, the Department of Heal-th and Human Services

(the Department) received a report that Catal-ino and Kathl-een were

engaging in domestic violence in the presence of Dre, who was then

approximately sj-x years ofd. fn response to these reports, a

Department worker spoke with Dre about his home life. During that

conversation, Dre reported that he had witnessed his parents

fighting with each other. He had observed Catal-ino hit Kathfeen

and he had observed Kathleen hit Catal-ino. Dre indlcated that he

had intervened in his parents' fights in order to get them to stop.

Dre al-so reported that there had been drug use in his home and in

his presence. In fact, when prompted by the Department worker, Dre

was able to accurately draw a "marijuana pipe."

The Department worker al-so spoke with Kathl-een. Kathleen

admitted to having a "vol-atil-e" rel-ationship with Catal-ino and

admitted that Dre had witnessed some of her arguments with

of
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Catal-ino. However, Kathleen also stated that Dre had "never seen

Cata1ino really 'whomp' on her. " Kathf een admitt.ed to using

marijuana and admitted that she was open and honest with Dre about

drugs.

The Department worker at.tempted to contact Catalino to speak

with him about his relationship with Kathleen and Dre, but the

worker's attempts were unsuccessful. Cata-l-ino would not answer the

telephone when the worker caIIed him and when he finally did answer

his telephone and a meeting with the worker was scheduled, Catal-ino

fail-ed to appear.

As a result of the statements made by Kathfeen and Dre, the

Department created a safety plan to keep Dre safe. As a part of

this safety plan, Kathleen and Dre were to move in with Kathfeen's

mother, who was to assist Kathleen in caring for Dre. Kathleen

indicated to Department workers that she planned on ending her

rel-ationship with Catalino. In addition, the Department requested

that Kathleen undergo drug testing.

After the Department initiated the safety p1an, Kathl-een

cont.inued to have regular contact wi-th Cata1ino, in violation of

the Department's safety plan and in viol-ation of an active

protection order which had been initiat.ed by Kathleen. fn fact, in

May 20L2, Catalino and Kath1een got into a fight at a bar, and

Catal-ino physically assaulted Kath1een. In addition, Kathleen took
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Dre to vlslt wlth Catalino, which was a.l-so in violation of the

safety plan created by the Department.

Due to Kathleen's failure to adhere to the tenets of the

safety plan and due to her ongoing relationship with Catal-i-no, ofl

May 14, 2072, the State filed a petition with the county court

alleging that Dre was a child within the meaning of Neb. Rev. Stat.

S 43-2+7 (3) (a) (Reissue 2008) as to both Catal-ino and Kathleen.

SpecificaIly, the petition alleged that Dre was in a situation

dangerous to life or limb or injurious to his hea1th or morals

because his parents "have a history of domestic viol-ence that has

continued to not be addressed or improved" and because Kathleen

had admitted to using marljuana and to openly discussing her use

of such drugs with Dre, providing him with an extensive knowledge

of terms and devices associated with drug use.

Also on May 74, 2072, the county court entered an order

placing Dre in the temporary custody of the Department of Hea1th

and Human Services. After the entry of this order, Dre continued

to reside at the home of his maternal- grandmother.

On JuIy 10, 2012, the State filed an amended petition al-leging

that Dre was a child within the meaning of S 43-247 (S) (a) . This

petition again alleged that Dre was in a situation dangerous to

life or l-imb or injurious to his heal-th or moral-s because of his

parents' ongoing, violent relationship. In addition, the petition

alleged that Dre was a child within the meaning of S 43-2a7 (3) (a)
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through no fault of Kathl-een because she has been the victim of

domestic violence perpetrated by Catal-ino. This section of the

petition also alleged that Kathleen has admitted to smoking

marij uana.

After the State fil-ed iLs amended petition, Kathl-een admitted

to the section of the petition which alleged that Dre was within

the meaning of S 43-247 (3) (a) through no fault of her own. Based

on Kathleen's admission, Dre was adjudicated to be a child within

the meaning of S 43-247 (3) (a) as to Kathl-een. The court entered an

order permitting Kathleen a Iimited amount of unsupervised

visitation time with Dre. The court also entered orders adopting

the Department's recommended case plans for Kath1een. As a part of

these p1ans, Kathleen was to submit to random drug testing and a

substance abuse eval-uation; was to participate in a domestic

viol-ence awareness class,' and was to f ind suitable, independent

housing and stabl-e employment. addition, Kathleen was

demonsLrate that she coul-d provide safety for Dre "as evidenced

no reports of domestic violence or injuries."

On August 7, 2074, an adjudication hearing was hel-d concerning

the all-egations in the State's amended petition which pertained to

Catalino. Catal-ino did not appear at this hearing. In fact, prior

to this adjudication hearing, Catal-ino had attended only one

hearlng during these proceedings. After the hearing, the county

court adjudicated Dre to be a chitd within the meaning of S 43-

In to

by
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241 (3) (a) due to the faults or

ordered that Catali-no was not to

permitted to do so by the court.

an order requiring Catalino

visitations with Dre.

habits of Catafino. The court

have any contact with Dre unless

Subsequently, the court entered

to participate in therapeutic

Further hearings were hel-d in September and October 2072 and

in January 20L3. During these hearings, it was reported to the

county court that neither Catalino nor Kathleen were actively

working towards reunification with Dre.

Catalino did not appear at any of the hearings held between

September 2012 and January 2073. During this same time period,

Catalino was not participating in any of the services avaj-Iab1e to

him through the Department, nor was he keeping j-n regular contact

with the Department workers assigned to his family's case. Kathleen

did not appear at a hearing held in September 2072 or a hearing

held in early October 2012. Due to Kathl-een's failure to attend

the hearings and reports that she was no longer cooperating with

the tenets of her case pIan, the court suspended her unsupervised

contact with Dre. In addition, when Kathleen appeared at a hearing

in late October 20!2, the court warned her that termination of her

parental rights was a strong possibility. At a hearing in January

2073, the county court changed D.re's permanency goal f rom

reunification to adoption.
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On February 22, 2013, the State filed a motion for termination

of Catalino's and Kathleen's parental rights to Dre. In the motion,

the State alleged that termination of their parental rights was

warranted pursuant to Neb. Rev. Stat. S 43-292 (2 ) (Cum. Supp

20L2), because they had substantially and continuously or

repeatedly neglected and refused to give Dre necessary parental

care and protection; S 43-292 (4) , because they are unfit by reason

of debauchery, habitual- use of intoxicating liquor or narcotic

drugs, or repeated l-ewd and l-ascivious behavior, which is found by

the court to be seriously detrimental- to the heal-th, morals r or

well-being of Dre; and S 43-292\6), because reasonable efforts to

preserve and reunify the family failed to correct the conditions

that led to the determination that Dre was within the meaning of

S 43-241 (3) (a) . fn addition to these allegations, the State

asserted that termination of Catal-ino's parental rights was

warranted pursuant to S 43-292 (7) , because he had abandoned Dre

for at least the preceding six months. The State also asserted

that termination of Catal-ino's and Kathleen's parental rights was

in Dre's best interests.

on June 24, 2013, a hearing was herd concerning the state's

motion to termj-nate Kathl-een's parental rights. whire we have

carefully reviewed the evidence presented at the hearing in its

entirety, w€ do not set forth the specifics of the vol-uminous

testimony and exhibits here. rnstead, we wilr set forth more
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specific facts as presented at the hearing as necessary in our

analysis below.

After the hearing, the court entered a detail-ed order finding

that the State proved by clear and convincing evidence that grounds

for termination of Kathl-een's parental rights existed

S 43-292(2), (4) , and (6) . The court al-so found that

in Dre's best

pursuant to

termi-nation

interests.of Kathleen's parental rights was

Specifically, the court stated:

IKath]-eenl has not reached "parental matur:-ty." She has,

throughout this case, established herself as a self-absorbed
young woman that doesn't have time to be a mother. The

rel-ationship between IKathleen] and IDre] is like a brother
and sister. They appear to love each other. But, love al_one

does not raise a child. Thls Court should not and cannot await
[Kathleen]'s uncertain maturity.

The court then ordered that Kathleen's parental rights to Dre be

terminated.

On July 7f , 2073, a hearing was held concerning the

motion to terminate Catalino's parental rights. Again, w€

recite the evidence presented at that hearing here; however

State's

do not

,wedo

note that Catalino did not appear for this hearing.

After the hearing, the court entered an order finding that

the State proved by clear and convincing evidence that grounds for

termination of Catalino's parental rights existed pursuant to

S 43-292(l), (2), and (6). The court also found that termination
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of Catalj-no's parental rights was in Dre's best interests. The

court summarized the evj-dence presented at the termination as

fol-l-ows:

Icatalino] has compretery abandoned IDre]. ICatalino] has not
had any visits with his Is]on in over 14 months []. ICatatino]
has not provided any support for [Dre] for over 74 months. A
case plan was prepared for [Catalino]. [He] has not completed
any of the goals in the case plan and court reports.
[Catalino] has not even started any of the plans or goals in
the case plans and court reports. ICatafino] has completely
neglected all parental obligations for IDre]. ICatalino] has

abandoned [Dre] for at l-east 6 months prior to the filing of
the petition.

The court ordered that Catalino's parental rights to Dre be

terminated

Catalino and Kathleen appeal from the orders terminating

their parental rights.

III. ASSIGNMENTS OF ERROR

On appeal, Catalino alleges that the county court erred in

flnding that termination of his parental rights was in Dre's best

interests.

On cross-appeal, Kathfeen alleges

in finding that the State proved that

that the county court erred

termination of her parental

rights was warranted pursuant to S 43-292(2), (4), and (6), and in

finding that termination of her parental rights was in Dre's best

interests.
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IV ANALYS]S

1. Sreuoano or Rrvrnw

Juvenile cases are reviewed de novo on the record, and an

appellate court is required to reach a concfusion independent of

the juvenlle court's findlngs. In re Interest of Jagger L.,210

Neb. 828, 708 N.W.2d 802 (2006) . When the evidence is 1n conflict,

however, dfl appellate court may give weight to the fact that the

l-ower court observed the wj-tnesses and accepted one version of the

facts over the other. Id.

For a juvenile court to terminate parental rights under

S 43-292, it must find that one or more of the statutory grounds

l-isted in this secti-on have been satisfied and that termination is

in the chil-d's best interests. See In re Interest of Jagger L.,

supra. The State must prove these facts by clear and convincing

evidence . Id. Cl-ear and convJ-ncing evidence is that amount of

evidence which produces in the trier of fact a firm befief or

convj-ction about the exj-stence of the fact to be proven. Id.

2. Caralruo's APPEAL

In his appeal, Catal-ino assigns as error only the county

court's finding that termj-nation of his parental- rights is in Dre's

best i-nterests. Catal-ino does not challenge the statutory basis

for termination of his parental rights. As such, he does not

challenge the county court's finding that he had abandoned Dre for

at least the six months preceding the State's filing of the motion
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to terminate his parental rights in February 2073, pursuant to

S 43-292 (L) ; that he had substantially and continuously or

repeatedly neglected Dre and refused to give him necessary parental

care and protection, pursuant to S 43-292 (2) ; or that following a

determination of Dre as a chifd described in S 43-241 (3) (a),

reasonabl-e efforts to preserve and reunify the family under the

direction of the court fail-ed to correct the conditions leading to

that determination, pursuant to S 43-292 (6) .

The sole issue raised in Catalino's appeal is whether the

State adduced sufficient evidence to demonstrate that termination

of his parental rights is in Dre's best interests. In his brief to

this court, Catalj-no argues that the State did not present

sufficient evidence to demonstrate that terminating his parental

rights woul-d be beneficial to Dre in any way. Upon our de novo

review of the record, we disagree with Catalino's assertion. The

State presented sufficient evidence to prove that terminating

Catalino's parental rights is in Dre's best interests.

The evidence presented by the State reveal-ed that at the time

of the termination hearing in July 2013, Catalino had not been a

part of Dre's life for over a year. The last time that Catalino

saw Dre was in May 20L2 when Kathl-een permitted an unsupervised

visit between Catalino and Dre in violation of the vol-untary safety

plan established by the Department. After May 2012, Catalj-no did

not have any contact with Dre. He had not seen Dre. He had not
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spoken to Dre on the telephone. He had not sent Dre any letters

gifts. Catal-ino had not paid any child support in order

financially provide for Dre.

or

to

In addition, Catal-ino failed to cooperate with the Department

in order to be abl-e to see Dre or to improve his circumstances and

achieve some kind of reunification with Dre. Catafino was informed

by Department workers of the goals and requirements of his case

pIan. Catalino faj-l-ed to make efforts to achieve any of the goals.

fn fact, Catalino fail-ed to even stay in contact with Department

workers, despite their best efforts. One worker testified that she

telephoned Catal-ino every week, but Catalino never answered the

calls, nor did he ever cal-l her back.

Catal-ino failed to attend every single county court hearing

except for one. Most notably, he failed to attend the adjudi-cation

hearing and he fail-ed to attend the termination hearing.

The State also presented evidence which revealed that Dre

did not have a strong bond with Catalino, nor had he shown any

indication of wanting a relationship with him. Catalino, s

grandmother, who is also hls foster mother, testified that Dre has

never asked to see Catafino and has never provided any indication

that he misses Catalino, even though he has not seen his father in

over a year.

The evidence also reveal-ed that Dre had observed Catalino

commit acts of domestic violence against hj-s mother, Kathleen, and
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that Dre had even intervened in these incidents. In addition, the

evidence demonstrated that Catalino has a history of violent and

aggressive behavior and has been in and out of jail as a result of

this behavior. There was no evidence that Catafino has done

anything to address his viol-ent and aggressive tendencies.

When we view the evidence presented by the State as a whole,

it is cl-ear that termination of Catalino's parental rights is in
Dre's best interests. During the pendency of the l-ower court

proceediDgs, catalino repeatedly demonstrated, through his

behavior, that he did not want to be a part of Dre, s rife. And,

despite catal-ino's absence, Dre has not shown any interest in
reunitj-ng with Catal-inor perhaps because of the viofence that Dre

witnessed in hj-s parents' home. Ul-timately, we find that Dre shou1d

not be suspended in foster care without any hope of permanency,

while Catalino has repeatedly demonstrated that he does not have

a desire to be an appropriate or effective parent to Dre. See rn

re rnterest of B.A.G., Jr., 235 Neb. '730, 451 N.w.2d 292 (tggo) .

3. KersLEnN's CRoss-AppEAL

In her cross-appeal, Kathleen challenges both the statutory

basis for terminatj-on of her parental rights and the county court, s

finding that termination of her parental rights is in Dre,s best

interests. We first address Kathl-een's assertions concerning the

statutory basis for termination.
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(a) Statutory Basis for Termination

Kathleen asserts that the county court erred in sustaining

the moti-on to t.erminat.e her parental right.s pursuant to

S 43-292(2), (4), and (6). Upon our de novo review, we conclude

that the evidence clearly and convincingly demonstrated that

Kathl-een has substantially and continuously or repeatedly

neglected Dre and refused to give him necessary parental care and

protection, pursuant to S 43-292 (2) . Accordingfy, we decline to

address Kathleen's assertions with regard to S 43-292(a,) or (6).

Section 43-292 (2) provides that a court may terminate

parental rights when " It] he parents have substantially and

continuously or repeatedly neglected and refused to give the

juvenile or a sibling of the juvenile necessary parental care and

protection." The evidence presented at the termj-nation hearing

revealed that for a majority of the time this case was pending in

the county court, Kathleen fail-ed to provide Dre with any parental-

care or protection.

Throughout this case, Kathl-een has placed her rel-ationship

with Catalino before Dre, and, as a resul-t, has failed to

adequately protect Dre. Kathleen admitted that she and Catalino

have a vol-atile rel-ationship that of ten resul-ts in physical

viofence. Dre was present during many of these vio1ent incidents

and has even gotten in between Catalino and Kathl-een to stop the

fighting. However, despite her repeated promises to Department
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workers, she fail-ed to end her refationship with Catal-ino. In fact,

in May 2012, after agree.ing to the safety plan put in place by the

Department, Kathleen permitted Dre to visit Catal-ino without any

proper supervision. In addition, Kathleen continued to see and

have contact with Catalino even after the State had filed its

petition to adjudicate Dre as a child within the meaning of

S 43-241 (l) (a) . Each of the Department workers assigned to the

family's case testified at the termination hearing that Kathleen

conti-nued to have regular contact with Catalino throughout the

time the case was pending. There was evidence that at a hearing in

August 2072, Kathleen testified that she st111 loved Catalino and

wanted to work things out with him. Kathleen made this statement,

even aS Kathl-een's mother was forced to telephone the police on

numerous occasions to protect Kathfeen from Catal-ino. Perhaps most

concerning was the testimony of the family's current Department

worker, who testlfied that Kathleen had informed him that if she

were to regain custody of Dre, she would permit Catalino to have

contact with Dre. Permitting Dre to have unsupervised contact with

Catalino presents a very real risk to his well-being.

Kathl-een has failed to address her substance abuse problem i-n

any way. Such failure has created an obstacle to her relationship

with Dre. Kathleen has admitted that she continues to use marijuana

on a regular basis. She has also refused to cooperate with any

drug testing. At one point, Kathleen hid in her mother's garage to
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avoid having to take a drug test. Kathleen has failed to

participate in a substance abuse eval-uation. fn order to avoid

this, she has repeatedly and consistently l-ied to Department

workers about her participation.

As the case progressed, Kathfeen began to have only

"inconsistent" and "sporadic" visltation with Dre. When the case

was initiated in l\ay 2072, Kathleen lived with Dre and her mother.

As such, Kathleen saw Dre on a regular basis. However, ds

Kathleen's willingness to cooperate with the county court and the

Department dwindl-edr so did her contact with Dre. In fact, by

October 2072, because of her lack of cooperation with the case

pIan, the Department recommended that Kathl-een move out of her

mother's home. After Kathl-een moved, she was permitted only

supervised visitation time with Dre. However, she failed to

exercise this time on a regular basis. Kathleen did not see Dre

from Eebruary to May 2073. When visits resumed, Kathleen would

regularly cancel schedufed visits and woul-d sometimes go weeks

without seei-ng Dre at al-l-. Kathl-een also failed to regularly

participate with Dre's counseling, even though she was asked to do

so by Dre's counsel-or.

Kathleen has al-so failed to

or consistent financial support.

foster parent, testified that

substantial- financial support to

provide Dre with any substantial

Kathleen's mother, who is Dre's

Kathl-een does not provide any

assist her in the care of Dre. In
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addition, the visitation worker who monitors visits between

Kathl-een and Dre testified that Kathl-een has not brought anything

for Dre during the visits. There was also evidence that Kathl-een

has not had any regular employment throughout the duration of the

case. She has l-ied to Department workers about having a job, when

she actually was unemployed. There was evidence that from February

20L3 to the time of the termination hearing in June 20L3, Kathleen

had only been employed for a few weeks.

At the termination hearing, Kathleen admitted that she had

"sfacked" during the case and that she could have done more. She

testified that she is still working on getting her life together,

and that she would like Dre to just continue living with her mother

until she is ready and able to have him l-ive with her. Kathleen

also testified that she does not bel-ieve she is a bad mother and

that she should not have to particlpate in her case plan or with

Department workers.

When we view the evidence presented at the termination hearing

as a whole, we find sufficient evidence to support the county

court's findlng that Kath1een has substantialty and continuously

or repeatedly neglected Dre and refused to give him necessary

parental care and protection, pursuant to 43-292 (2) .

Essentially, we find that the evj-dence demonstrates that even

though Kathl-een knew what needed to be accomplished to achieve

reunj-fication wj-th Dre, she purposefully chose not to make any
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efforts to achieve that goaI. Instead, Kathleen chose to "sl_ack"

because she believed that Dre could remain with her mother

indefinitely and that she coul-d remain some part of his Iife.

Kathl-een's assumption was not correct. The Nebraska Supreme Court

has previously heId, * [A] parent may as surely neglect a child of

whom she does not have possession by

posi-tion to acquire possession as by

failing to put herself in a

child of whom she does have possession.

224 Neb. 108, 395 N.W.2d 758 (1985).

not properly caring for a

" In re Interest of J.N.V.,

Kathleen neglected Dre by consistently and contj-nuously

failing to place hersel-f in a position to achieve reunification

with him. Accordingly, we find that the county court did not err

in finding that termination of Kathl-een's parental rj-ghts was

warranted pursuant to S 43-292(2). Because we find that termination

of Kathleen's parental rights was warranted pursuant S 43-292 (2) ,

we decl-ine to address whether termination of her rights was al-so

warranted pursuant to S 43-292(4) or (6).

(b) Best Interests Determination

Kathleen also assigns as error the county court's finding

that termination of her parental- rights is in Dre's best interests.

SpecificalIy, she alleges that the evidence presented at the

termination hearing reveal-ed that Dre is doing well- in his

grandmother's care and that, dS such, there is no reason to

terminate her parental rights and change the status quo. Moreover,
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she argues that she did make some progress toward reunification

early on in the proceedings and that her parental rights shoul-d

not be terminated simply because she failed to complete a "drug

evaluati or\. " Brief f or appellee/cross-appellant at 9 . Kathl-een' s

assertions on appeal have no merit. The evidence presented at the

termination hearing reveafed that

home and that Kathl-een has fail-ed

towards reunificat.ion with Dre.

Dre needs a permanent and stable

to make any sj-gnificant progress

Dre has been attending counseling since September 2072. At

the termination hearing, Dre's counselor, Sara Kl-ein, testified

that Dre needs permanency, stability, and consistency. She also

testifled that Kathleen is not currently capable of providing these

things to Dre. Although there is a bond beLween Dre and Kathleen,

the bond is more akin to that of a brother and a sister, rather

than a mother and her son. When Kathl-een attended a few of Dre's

counsel-ing sessj-ons, Klein observed that she was often not very

engaged with Dre and that she did not display much nurturing or

affection for Dre. Klein testified that reunification with

Kath1een was not in Dre's best interests. Kl-ein opined that Dre

appears to look to his relationship with his grandmother for safety

and stability.

Kl-ein also testified that Dre worries about Kathleen when she

does not visit him on a regular basis. However, despite Kathleen's

absence from Dre's everyday life, his behavior has improved since
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his grandmother was appointed as his foster mother and regular

caregiver.

We agree with Kl-ein's opinion that Dre needs permanency and

stability in his life. We al-so agree that Kathleen has proven

herself unable to provide these things to Dre. Although Kathleen

did cooperate with the Department and the county court at the

inception of these proceedings, such cooperation quickly decl-ined

beginning in August 2072. Since that time, Kathleen has been unabfe

to obtain employment, does not have stabl-e housing, and has not

sought out any treatment for her substance abuse problem. She

fail-ed to stay in regular contact with Dre and, basically, faifed

to put hersel-f in a position to be an appropriate, effective parent

to Dre.

Despite Kathl-een's assertion in her brief on appeal that Dre

is thriving under the status euo, we cannot agree. This court has

repeatedly stated that a child cannot and shoul-d not be suspended

in foster care or be made to await uncertain parental maturity.

See In re Interest of Anthony V., 12 Neb. App. 561, 680 N.W.2d 22L

(2004) . Although the current situation is working for Kathl-een in

that she is able to be some part of Dre's Iife while stil-I not

having to commit to being a ful-l--time parent, this situation is

not what is in Dre's best interests. He deserves more than to be

indefinitely suspended in a foster care situation while Kathfeen

continues to work to improve her own circumstances.

-20



Given aII of the evidence presented at the termination

hearing, we conclude that the county court did not err in finding

that termj-nation of Kathfeen's parental rights is in Dre's best

interests. Accordingly, we affirm the order of the county court

terminating Kathleen's parental rights to her son, Dre.

V. CONCLUSION

Upon our de novo revj-ew of the record, we find that the State

presented sufficient evidence to warrant termination of Catalino's

and Kathfeen's parental rights. As such, we affirm the orders of

the county court terminating their parental rights to their son,

Dre.

Arrrnupo
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